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ATTENDING APPELLATE ARGUMENTS 


Each year a substantial number of courts-martial 
cases which are reviewed by the United States Court of 
Military Appeals and Navy Boards of Review are sched- 
uled for oral argument by Appellate Counsel. These 
oral arguments before the respective judicial bodies are, 
in the American tradition, open to the public. All Com- 
mands should encourage their personnel, especially those 
who may at some time be concerned with courts-martial 
duties, to attend these hearings when they are in the 
Washington, D. C., or San Francisco, California area. 
It is believed that those who are able to attend one or 
more of these oral arguments will materially aid their 
professional growth. 

The United States Court of Military Appeals, situated 
at 5th and E Streets, Northwest, Washington, D. C., is 
currently in session and will remain in session through 
June of 1959. Oral arguments before the Navy Boards 
of Review are held throughout the year in the Pentagon 
Building, Washington, D. C., and at San Bruno, Cali- 
fornia. The Office of the Judge Advocate General has 
complete information concerning the date and hour that 
pending cases will be argued in Washington, D. C. 

Information concerning oral arguments held before 
the West Coast Boards of Review at the Office of the 
Judge Advocate General of the Navy, West Coast, San 
Bruno, California, may be obtained from that office. 
Commands desiring a schedule of the pending hearings 
should write directly to the Office of the Judge Advocate 
General. 
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A NEW WINESKIN 


AN ANALYSIS OF THE REORGANIZATION ACT OF 1958 


BY 


CDR OSCAR N. HIBLER, JR., USNR* 


//*Pf_HE REORGANIZATION ACT OF 1958 
Tis a law which every person in the Depart- 
ment of the Navy—especially the officers 
of the Navy and Marine Corps—should under- 
stand...” Although there has been much 
national publicity concerning the Department of 
Defense Reorganization Act of 1958, these 
words of Admiral Burke best demonstrate to 
the naval service the significance of the changes 
which have now been made in the laws which 
are the underpinnings of the organization of 
the Department of the Navy. This new law 
will undoubtedly influence all of the Armed 
Forces; it will certainly influence our modern 
mobile seapower in this new atomic missile era. 
For this reason alone, professional forehand- 
ness demands an intimate knowledge, on the 
part of both the junior and senior, of the 
changes which have been made by the Congress 
in the Department of Defense. 

Only with a thorough understanding of the 
new law can one properly evaluate or under- 
stand the administrative changes in the Navy 
that must be expected to develop as the provi- 
sions of the Department of Defense Reorgan- 
ization Act of 1958 are placed in effect. 

It is the general purpose of this new law to 
establish the Department of Defense as a com- 
posite and integrated organization under the 
direction, authority and control of the Secretary 
of Defense and to provide for a more effective 
military establishment. Yet notwithstanding 
this manifest general purpose, the law, is 
equally clear that it was not the intent of the 
President or the Congress to merge the serv- 
ices; to change the roles and missions of the 
services already established in law—specifically 
the role of naval aviation and the U. S. Marine 
Corps; or to establish a Chief of Staff under 
the Armed Forces or an over all Armed Forces 
General Staff. 


THE MAJOR PARTS of the Act can generally 
be said to fall into six categories. It takes a 
new look into the “major combatant functions” 





*Commander Oscar N. Hibler is presently on duty in the Office of 
Legislative Liaison. He received his BA from Rice Institute in 1942 
and his LLB from the University of Texas in 1948. He is a member 
of the bar of the State of Texas. 


assigned the Armed Forces; it streamlines the 
“chain of command” between the President, as 
Commander in Chief, and the unified and speci- 
fied combatant commands; it clarifies the au- 
thority of the Secretary of Defense; it addresses 
the Joint Chiefs of Staff and the Joint Staff; it 
establishes the position of “Director of Defense 
Research and Engineering” in the Department 
of Defense; and, it makes certain other miscel- 
laneous changes. Each category of change must 
be thoroughly understood and studied in order 
to allow an appreciation of its significance to 
the Navy’s operation and organization. 

The historical background of the Act begins 
with the birth of our nation and continues 
through the winter, spring and summer of 1958. 
Essentially, the law was a result of the efforts 
of the President of the United States to obtain 
certain changes which he deemed necessary in 
the Department of Defense. In his State of 
the Union Message, delivered in January 1958, 
he advised the Congress that changes in the 
Defense Department were needed to “assure 
ourselves that the military organization facili- 
tates rather than hinders the functioning of the 
Military Establishment in maintaining the se- 
curity of the Nation”. Although specific rec- 
ommendations for reorganization were not sub- 
mitted until spring, this January message set 
the stage for the changes. 


BrTWEEN THE TIME that the Congress first 
considered the question and the time the law was 
finally enacted many issues were raised. Some 
were major. Some were minor. All received 
national publicity. It was thought by some, 
during the “national debate” that ensued, that 
the adoption in toto by the Congress of the Pres- 
ident’s recommendations might place excessive 
power in the executive branch—that this grant 
of power might destroy the constitutional 
“checks and balances”. Regardless of the 
merits of this contention, this thought appeared 
to be implicit throughout the legislative history 
of the Act and it serves to explain many of the 
particulars of reorganization which might 
otherwise appear confusing. 
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On E OF THE President’s recommendations 
concerning reorganization was that the au- 
thority to transfer, reassign, abolish or con- 
solidate the functions assigned by law to the 
Armed Forces be granted to the Secretary of 
Defense. The only limitation recommended by 
the President upon the Secretary’s proposed au- 
thority was that the Armed Services Commit- 
tees of the Congress be “notified” thirty days in 
advance of the proposed transfer, reassignment, 
abolition or consolidation. This Presidential 
recommendation, however, was not received 
with enthusiasm by some members of Congress. 
It was believed that the requested grant-of au- 
thority to the executive branch would be an 
abdication of the Congress’ constitutional 
powers. 

Prior to the Reorganization Act, the “major 
combatant functions” which were assigned to 
each of the individual services by certain sec- 
tions of the National Security Act of 1947 could 
not be transferred, reassigned, abolished, or 
consolidated by action of the executive branch 
of the Government acting alone. Sucha result 
could be accomplished only by Congressional 
action. It was contended that this limitation 
on the authority of the President and the Sec- 
retary of Defense created a problem for the 
Commander-in-Chief of the Armed Forces as 
we could expect little warning of attack in the 
future; congress might not be in session; and, 
therefore, it was essential that the President 
be free to act in any emergency that might 
arise. Yet balanced against this need of Pres- 
idential freedom to act in a foreseeable emer- 
gency was the historic principle of our tri- 
partite system of government—the separation 
of power doctrine. As the legislative hearings 
progressed a compromise was reached to ad- 
just these contending principles. 

The problem was approached in two steps. 
First. Upon determination by the President 
of the necessity for such action, because of hos- 
tilities or imminent threat thereof, the transfer, 
reassignment, or consolidation (but not aboli- 
tion) of any function assigned by law to the 
armed forces was authorized. Such transfer, 
reassignment or consolidation could remain in 
effect until the termination of such hostilities or 
threat thereof—but no longer. This step was 
designed to give the President the authority he 
might need in an emergency. 

Second. In the absence of an emergency, a 
means was provided for the expeditious trans- 
fer, reassignment, abolition or consolidation of 
a “major combatant function established by 
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law”—but this means remained under congres- 
sional control. 


To ACCOMPLISH THIS second step the Act 
established the following procedures. Let us as- 
sume for the moment that the Secretary of De- 
fense determines that it will increase the effi- 
ciency of the Department to transfer to the 
Army a function established by law to be per- 
formed by the Marine Corps. Once this deter- 
mination has been made the House and Senate 
Armed Forces Committees would be notified 
of the proposed action. Following notification 
the Secretary could take no action on his de- 
cision for a period of thirty calendar days of 
continuous session of Congress. During this 
period each Armed Services Committee would 
determine whether, in its opinion, the proposed 
action contemplated the transfer reassignment, 
abolition, or consolidation of a “major combat- 
ant function assigned to one of the Services by 
certain specified provisions of law’. If the con- 
clusion was reached that it did, the Committees 
would then determine whether carrying out of 
such transfer, reassignment, abolition or con- 
solidation would tend to impair the defense of 
the United States. . If either Committee should 
make such a determination, then that Commit- 
tee would report out a resolution stating that 
the proposed action of the Secretary of Defense 
should be rejected. 

In the absence of such a resolution by either 
Armed Services Committee, at the conclusion 
of the thirty day period the Secretary would be 
free to execute his decision. On the other hand, 
if either Committee reported out such a resolu- 
tion stating that the proposed action should be 
rejected, the Secretary would be required to 
again defer action—this time for a period of 
forty calendar days of continuous session of Con- 
gress. Following this delay he could then take 
action unless the House of Congress concerned 
had passed by a simple majority the resolution 
before it which rejected the action proposed by 
the Secretary. In that event the Secretary’s 
decision could only be effected by obtaining a 
change in the law in the same manner in which 
other legislation is handled. It should be noted 
that under these procedures established by the 
Act, action of only one House of Congress is 
required to stop the proposed action of the Sec- 
retary of Defense. 


Two CATEGORIES ARE specifically ex- 
empted from the above procedures. Should the 
Secretary so desire, he may assign or reassign to 
one or more departments or services the develop- 
ment and operational use of “new” weapons or 
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weapons systems. (“new” refers to non-con- 
ventional weapons and is not limited to weapons 
or weapons systems developed after the passage 
of the Act.) He may also provide for the carry- 
ing out of any supply or service activity common 
to more than one military department by a sin- 
gle agency or such other entity as appropriate. 
The authority to make the assignment or re- 
assignment in both these instances is given to 
the Secretary without requirement of further 
permission or approval by the Congress. 


ANOTHER AREA WHERE changes were de- 
sired by the President was in the field of uni- 
fied and specified commands. These commands 
as such were not new. They had been in 
existence for many years and had worked 
well. Prior to the Reorganization Act, how- 
ever, the “executive agency system” was in ef- 
fect. Under this system the individual Depart- 
ments were designated as executive agencies 
for the unified and specified commands. For 
example, the Department of the Navy was the 
executive agency for CINCPAC with the flow 
of orders going from SECDEF to SECNAYV to 
CNO to CINCPAC. Nowa change was desired 
to streamline this chain of command. Orders 
were to go from the President to the Secretary 
of Defense and then to the commander of the 
unified or specified combatant command through 
the Joint Chiefs of Staff acting as a corporate 
body. 

The “executive agency system” was estab- 
lished by administrative action. Therefore the 
executive agent could be removed by adminis- 
trative action. Two obstacles to the establish- 
ment of this new chain of command would re- 
main however, which could be removed only 
by legislation. First, there was a statutory 
limitation on the number of personnel which 
could be assigned to the “Joint Staff”; this 
limit was 210—a number obviously inadequate 
if the Joint Chiefs of Staff were to under- 
take the work which was being done by the mili- 
tary staffs of the “executive agencies”. Thus, 
in order to streamline the chain of command by 
abolishing the “executive agency system”, an 
increase in personnel which could be assigned 
to the Joint Staff was required. Recommenda- 
tions were made to Congress to remove the num- 
ber limitations that were then in existence. 
Yet Congress, fearing the creation of a large 
over-all Armed Forces General Staff, did not 





remove the statutory limitation entirely. In- 


stead, it raised the limitation from 210 to 400 
in the belief that this increase was sufficient for 
the purpose. 





THE SECOND OBSTACLE to the establish- 
ment of this new chain of command involved 
a conflict with the authority of the commander 
of a unified command. By law the Chief of 
Naval Operations commanded the operating 
forces of the Navy and the Chief of Staff of the 
Air Force commanded the Strategic Air Com- 
mand, the Tactical Air Command and the Air 
Defense Command. Testimony during the hear- 
ings indicated that the exercise of this command 
tended to impair the full operational command 
of the unified commander. Regardless of the 
validity of this suggestion, this testimony mani- 
fested the inconsistencies that existed where 
a Commander of a unified command had the 
Chief of Naval Operations and the Chief of 
Staff of the Air Force each exercising com- 
mand over parts of his force. This inconsist- 
ency was cleared away by removing the statu- 
tory command status of both the Chief of Naval 
Operations and the Air Force Chief of Staff. 
In place of this statutory command authority 
the Reorganization Act provided that each Serv- 
ice Chief including the Commandant of the Ma- 
rine Corps would only exercise such supervision 
over such members and organizations of his 
service as his Secretary determines. Such su- 
pervision would be exercised “in a manner con- 
sistent with the full operational command 
vested in the unified and specified combatant 
commanders ...” Also removed from the 
law was the statutory designation of the inter- 
nal command structure of the Air Force which 
provided for an Air Defense Command, a Stra- 
tegic Air Command and a Tactical Air Command 
as major commands within the Air Force. To 
further prevent interference with unified com- 
manders, the Act provided that forces were to 
be withdrawn from unified and specified com- 
batant commands only by authority of the Sec- 
retary of Defense. 

Though these changes were designed to 
strengthen the operational command of the com- 
mander of the unified and specified combatant 
commands, it was not the purpose in streamlin- 
ing the chain of command to increase the mis- 
sion of the unified commander. To preclude 
the establishment of local unified commands for 
training, logistics, administration or similar 
functions, Congress specifically provided for the 
establishment of unified or specified “combat- 
ant” commands for the performance of “mili- 
tary missions”. Under the Act, all forces not 
assigned to a unified or specified combatant 
command remain in their respective depart- 
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ments. The Act also provides that the respon- 
sibility for administration of forces assigned 
to combatant commands is to remain with the 
respective military services with the logistic 
support for such forces to be vested in one or 
more of the Services as directed by the Secre- 
tary of Defense. 


IN ADDITION TO increasing the limit on the 
number of personnel on the Joint Staff several 
other changes were made in the organization 
of the Joint Chiefs of Staff. Basically, these 
changes were to have two objectives. The first 
was to permit a more efficient operation of the 
Joint Chiefs of Staff in line with the recommen- 
dations of the President. The second was to 
impose the several safeguards desired by Con- 
gress to prevent the Joint Staff from becoming 
an overall Armed Forces General Staff. 

To achieve the first objective several changes 
were made. First, the general planning author- 
ity of the Army and the Air Force was repealed 
as being in conflict with the authority of the 
Joint Chiefs to perform strategic planning. 
Next, authority was granted to all Service 
Chiefs including the Commandant of the Ma- 
rine Corps to delegate authority and duties to 
their “Vice Chiefs”. It was believed that the 
Service Chiefs should have additional time to 
devote to JCS matters. By delegating certain of 
their authority and duties, more time would be 
available for JCS business. 

Although the Act has made it abundantly 
clear that the Chairman of the Joint Chiefs of 
Staff is not to serve as a “Chief of Staff,” the 
dignity and prestige of the position of Chairman 
is increased. Prior to the new law, the Chair- 
man of the Joint Chiefs of Staff had “‘no vote’. 
Inasmuch as the members of the JCS do not vote, 
it was considered that this restriction was mean- 
ingless and downgrading to the position of 
Chairman. Consequently, it was repealed. The 
act has also changed the method of selecting the 
Director of the Joint Staff. Hereafter the chair- 


man in consultation with the JCS selects the Di-: 


rector subject only to the approval of the Secre- 
tary of Defense. In order for the Chairman to 
be able to better manage the Joint Staff and its 
workflow, he has been granted the authority to 
assign work to the Joint Staff. This was for- 
mally an exclusive function of the Joint Chiefs 
of Staff. 


To ACCOMPLISH THE second objective—to 
provide safeguards against the development 
of an over all Armed Forces General Staff— 
Congress provided a limitation on the tenure 
of the members of the Joint Staff. The tenure 
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is limited to three years, and, in general, a 
member of the Joint Staff cannot be reassigned 
to the staff until three years have elapsed from 
the date of his detachment. The law provides 
one exception to this latter limitation. Certain 
selected officers can be recalled to Joint Staff 
duty in less than three years provided such re- 
call has the approval of the Secretary of De- 
fense in each case and provided that the number 
so recalled does not exceed 30 serving on the 
staff at any one time. A like limitation on ten- 
ure applies to the “Director” of the staff. His 
tour is also set at three-years and upon comple- 
tion of his tour as director he can not be re- 
assigned to the Joint Staff. In time of war, 
however, the above restrictions on tenure or 
reassignment do not apply. 

The Joint Staff is, of course, prohibited by 
law from operating or organizing as an over all 
Armed Forces General Staff. The Act permits 
the operation and organization of the Joint Staff 
along conventional staff lines but prohibits the 
staff from having executive authority. The sole 
purpose of the staff is to support the Joint Chiefs 
in discharging their assigned responsibilities. 


uN 

Ir SHALL BE the duty of each such Secre- 
tary, his civilian assistants, and the military 
personnel in such department to cooperate 
fully with personnel in the Office of the Sec- 
retary of Defense . . . and effectively to carry 
out the direction, authority, and control of 
the Secretary of Defense.” With these words 
the Congress clearly expressed itself concerning 
the relationship it wished maintained between 
the Secretary of Defense and the military de- 
partments. Under the present law there is no 
question but that Congress intended the Sec- 
retary of Defense to have full direction, au- 
thority, and control over the military depart- 
ments. Prior to the Reorganization Act the 
law required that the Departments of the Army, 
Navy and Air Force be “separately adminis- 
tered by their respective Secretaries under the 
direction, authority, and control of the Secre- 
tary of Defense.” It was the belief that the 
words “separately administered” were incon- 
sistent and tended to conflict with the full au- 
thority of the Secretary of Defense. Because 
of this belief these two words were deleted from 
the new law and in their stead was substituted 
the words “separately organized”. With this 


substitution the legislative intent was manifest. 
There was to be no conflict with the authority 
of the Secretary of Defense and there was to be 
no merger of the services. 


(Continued on page 17) 

















to ; 
que 





*Con 
Hea 
Divi 
fror 
of t 
Api 





al, a 
gned 
from 
Vides 
rtain 
Staff 
h re- 
 De- 
mber 
n the 
1 ten- 

His 
mple- 
e re- 
war, 
re or 


2d by 
er all 
rmits 
Staff 
S the 
e sole 
vhiefs 
lities. 


secre- 
litary 
erate 
. Sec- 
carry 
ol of 
vords 
rning 
bween 
"y de- 
is no 
» Sec- 
1, au- 
2part- 
‘t the 
Army, 
minis- 
er the 
Secre- 
at the 
incon- 
il] au- 
cause 
1 from 
ituted 
h this 
nifest. 
hority 
3 to be 


age 17) 














THE RETIREMENT OF PFHINEAS QUIRK 


THE PHYSICAL DISABILITY PROCEDURES IN THE NAVY 


By CDR DONALD L. GARVER, USN* 
AND 
LCDR PENROSE L. ALBRIGHT, USNR** 


FHINEAS DILBERT QUIRK, perennial 
seaman, U.S. Navy, knew quite a bit about 
courts-martial—but physical disability pro- 

ceedings? Why, he was healthy as a horse ona 
carrot farm! Never had he had a “GI Series” 
or a low back pain. As a matter of fact, aside 
from some “morning afters” he had only been 
sea sick one time and he always did claim that 
was due to a pork chop sandwich on the mid- 
watch. 

Now before we get into what happened to 
Pfhineas, lets get smarter than he and learn 
something about physical disability retirement 
proceedings. Of course its never going to hap- 
pen to you, but aren’t you curious about the 
radar operator who fell out of the rigging and 
is now keeping books for the Chief with the 
chicken farm? 

Every person in the Navy is fully covered 
by one of the best insurance policies in the 
world. You may never need the policy, but 
let it never be said that your first contact with 
disability retirement procedure comes as the 
“party” undergoing evaluation. Decisions re- 
sulting from physical disability proceedings ex- 
tensively affect the future of anyone evaluated. 
Will the party (the person being evaluated) be 
allowed to remain on active duty? Will he be 
physically retired? Will he be separated? If 
retired—temporarily or permanently—what re- 
tired pay will he receive? If separated will it 
be with or without severance pay? These 
questions are all drawn in issue once the pro- 
ceedings before a Physical Evaluation Board 
(PEB) begin. 


ADMITTEDLY, MANY OF the cases, may- 
hap even a majority of them, are of the “cut 
and dried” variety, but it is always dangerous 
to assume this to be the case. Only too fre- 
quently a case falls within a penumbral area 





*Commander Donald L. Garver, U. S. Navy, is presently on duty as 
Head of the Military Promotions and Retirement Branch, Civil Law 
Division, Office of the Judge Advocate General. He received his LLB 
from the National Law School in 1939. He is a member of the Bar 
of the District of Columbia, of the United States Court of Military 
Appeals, and of the Supreme Court of the United States. 





on one or more decisive issues. Evidence, which 
by itself might appear insignificant, may sway 
the ultimate decision in the case. This is a 
fact of life well known to those familiar with 
the disability retirements field. Indeed it was 
in view of an abundance of evidence attest- 
ing to this fact that the law provides for a full 
and fair hearing incident to retirements and 
separations for physical disability.’ 

Basically, the physical disability laws serve 
two important purposes. They provide the 
armed services with means to weed out those 
who cannot meet the physical demands of their 
service—a sine qua non for any modern naval 
or military force. They provide a traditional 
benefit of the service which tends to increase its 
attraction to and retention of high caliber per- 
sonnel—“‘The Navy takes care of its own”. In 
addition to the two basic purposes, and as a 
by-product, the system provides a reservoir of 
experienced, (if partially disabled) personnel 
available for recall in case of emergency. 

If the first of the above-mentioned purposes 
is to be served, the law“must be administered 
strictly—even ruthlessly at times. Those who 
man the nation’s ramparts and in whom valu- 
able training and experience is daily invested 
cannot be undue physical risks. On the other 
hand, in order to serve the second purpose, the 
administration of the law should be lenient and 
benign—doubts to be resolved in favor of the 
party concerned. 

With this understanding of the purposes the 
physical disability procedures are designed to 
serve, now let’s trace the steps in this procedure, 
introduce various problems which arise and at 
the same time get back to Pfhineas Dilbert 
Quirk. 


PFHINEAS WAS STILL as healthy as ever 
but lately his Division Officer had been noticing 





**Lieutenant Commander Penrose L. Albright, USNR, prior to going 
onto inactive duty in 1956, was on duty in the Promotions and 
Retirement Branch, Office of the Judge Advocate General. He 
received his BS from the Merchant Marine Academy in 1956, and 
his LLB from the George Washington University Law School in 
1949. 

1. 10 USC 1214. 
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some mighty irrational and abnormal behaviour, 
even for Quirk. Things finally got so bad that 
the OD had to have Quirk escorted to the Dis- 
pensary. Shortly thereafter a pajama clad 
Quirk found himself in the U. S. Naval Hospital, 
Philadelphia, Pennsylvania, with a diagnosis of 
Paranoia. 


AFTER SEVERAL MONTHS of observation, 
treatment consultations, and shaking of heads 
the case of Pfhineas Dilbert Quirk is referred 
to a MEDICAL BOARD (or what is sometimes called 
a clinical board).? The type of board is, in 
itself, an indication of what is in store for Quirk. 
The MEDICAL BOARD is employed chiefly where the 
next step is to be a physical evaluation board. 
This is in contrast to the Board of Medical Sur- 
vey which is designed for purposes other than 
that of being a preliminary to a physical evalu- 
ation board (such purposes as return to duty 
or continued hospitalization). The Bureau of 
Medicine and Surgery does, however, have the 
authority to refer a Board of Medical Survey 
case to a physical evaluation board without ref- 
erence to a Medical Board. 

It is the function of the Medical Board to de- 
scribe the party’s disability fully and succinctly 
for the information of the PEB. This is not 
meant to imply that the PEB will have before 
it only the medical board’s report. To the con- 
trary, the PEB usually has the entire medical 
history of the party together with whatever else 
may be introduced at the hearing. In addition 
to a description of the disability, every Medical 
Board report will contain an opinion of the three 
signatory doctors whether they consider that 
personal appearance at the PEB or disclosure 
to the party of information relative to his phys- 
ical disability would be deleterious to the party’s 
health. 

In the case of Quirk, the medical board sets 
forth a résumé of his disability which includes, 
among other things, his past medical history, 
the treatment rendered and his response to the 
treatment. The initial diagnosis of paranoia 
is retained and Quirk’s appearance before a 
PEB is recommended. It is stated that it would 
be deleterious to Quirk’s health for him to see 
his medical records. 

The report of the Medical Board is forwarded 
to its convening authority, Commanding Offi- 
cer, U. S. Naval Hospital, Philadelphia, Pa., 
who, in turn refers the case to the Physical Eval- 
uation Board (PEB) convened by the Com- 


mandant, Fourth Naval District (one of 12 in 
number), to hear the case. A Navy counsel 
for Quirk is designated automatically. Since 
Quirk is not permitted to look at his medica] 
records he cannot waive counsel who must be 
an attorney admitted to practice before the 
highest court of some jurisdiction.’ 


IMMEDIATELY COUNSEL FOR Quirk finds 
himself in which could become a very difficult 
and interesting ethical dilemma. After read- 
ing the records and interviewing Quirk, coun- 
sel is convinced that Quirk’s chances of being 
found fit for duty are nil and that he should 
probably be rated by the board at 30%—the 
minimum necessary for anyone having less than 
twenty years’ active duty to be retired for 
physical disability in lieu of separation from the 
Naval Service with severance pay. On the 
other hand, Quirk likes Navy life, has always 
considered himself a 20 year man, and thinks 
he is fit for duty and needs only to get back to 
sea. He wants his counsel to exert his efforts 
towards a finding of “Fit.” Counsel, however, 
thinks that Quirk is crazy and reasons that, 
should he attempt to reach a fit for duty finding, 
he would have to minimize Quirk’s condition 
with the ultimate result that the PEB would 
most probably find Quirk only 10% or 20% dis- 
abled, which would result in Quirk’s separation 
rather than retirement.* 

The situation is sticky. Counsel who in- 
spected records which Quirk does not have ac- 
cess to is in the best position to determine the 
approach to be taken before the PEB. He 
should refrain from taking a position which he 
is reasonably certain would be disastrous to the 
interests of the party. On the other hand, the 
party has not been adjudged incompetent, and 
his legitimate desires should be paramount. 
However, since this is not intended to be a dis- 
course in legal ethics, let us assume that Coun- 
sel convinces Quirk that it would be folly to 
shoot for a finding of fit for duty in his case 
and it is agreed to push for as high a percent- 
age of disability as the facts will allow. 

Counsel prepares for the PEB hearing in 
much the same way as he would for a court- 
martial. He interviews witnesses, studies med- 
ical treatises on the disability concerned, and 
generally marshals the facts so that they may 
be presented and argued most favorably to the 
party. 





2. For Medical Board procedures, see Man Med Dept., Chapter 18, 
Sec. IV. and see Man Med Dept., Ch. 18, Sec. III for Board of 
Medical Survey procedures. 
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3. 1955 NS MCM, sec. 0911e. 
4. For duties of Counsel for Party see 1955 NS MCM, sec. 0913a (4); 
Feb. 54 JAG Journal, p. 3; Mar. 57 JAG Journal, p. 18. 
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THE NEXT STEP is the PEB hearing.’ This 
is the heart of the entire disability evaluation 
procedure. What occurs before is for the pur- 
pose of this hearing and subsequent action is 
merely in review of the PEB hearing. No sub- 
stantial changes of detrimental nature can be 
made to the findings which result from the 
PEB’s action on the case without either afford- 
ing the party opportunity for another hearing, 
or an appeal, or both.°® 

While the hearing is frequently fully as im- 
portant to the party to be evaluated as a court- 
martial is to an accused—although obviously 
for entirely different reasons—its procedure is 
much less formal. There are no rules of evi- 
dence to speak of. However, a verbatim tran- 
script is maintained and the Board is bound to 
make its findings in view of evidence upon the 
record having a reasonable probability of 
truth.? Technically, the PEB hearing may be 
termed a quasi-judicial hearing. Upon final 
execution of the findings based on the PEB hear- 
ing, such findings have essentially the same fi- 
nality as a legal judgment. 

For legal purposes, the PEB falls in the class 
of administrative boards established to give a 
hearing for a statutory function. A rather ex- 
tensive body of law has grown up involving the 
conduct of similar administrative bodies. Ba- 
sically, it is required that there must be reason- 
able due process including full opportunity for 
the party to be heard, and the board’s action 
must manifestly be impartial and in accordance 
with applicable law and regulations. When 
this is done the board cannot go too far wrong. 


BEFORE EACH PEB, there are three main 
issues : ® 

1. Is the party unfit to perform the duties of 
his rank or rate? 

2. If unfit, was his disability incurred under 
conditions which will entitle him to disability 
benefits ? 

3. If so incurred, what percentage is assign- 
able for the disability under the Veterans Ad- 
ministration Schedule for Rating Disabilities? 

On the question of unfitness, the standard is 
inexorably mated to the rank or rate and cate- 
gory of the party. Obviously, a disability suf- 
ficient to render a marine private unfit might 
fall short of that which would render a Medical 
Corps officer unfit. The question is: “Can the 





5. For the elements of the hearing, see 1955 NS MCM, sec. 0913f (4). 

6. 1955 NS MCM, sec. 0935. 

7. 1955 NS MCM, sec. 0913c. 

8. These issues pertain to parties on active duty. For parties not on 
active duty, see 1955 NS MCM, sec. 0923. 
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officer or man be reasonably expected to per- 
form all the work and to fill all the normal bil- 
lets of his rank or rating and category?” If 
the answer is in the affirmative, he is fit; and 
if negative, he is unfit. It is as simple as that. 
It is only in the application of the rule that dif- 
ficulty is presented.® Irrelevant circumstances 
should be given no weight in making the deter- 
mination. For example, the fact that a party 
under evaluation may also be facing imminent 
mandatory retirement or RAD is not germane 
to the question of physical fitness. His case 
should be considered and findings made as 
though this were not the case. 

On the question of whether a disability was 
or was not incurred in the service so as to en- 
title the individual concerned to disability ben- 
efits, the Navy strictly applies the presumption 
of service-incurrence. The presumption can 
be overcome only by clear and convincing evi- 
dence or accepted medical principles which es- 
tablish pre-service origin of the disability. 
Evidence short of this mark is not sufficient. 
For example, the fact that a pre-service origin 
may be inferred from and is consistent with 
the evidence and is considered the most likely 
account of the origin of the party’s disability 
has been held insufficient for such a finding 
where other possibilities have not been excluded 
as unreasonable. 

The Veterans Administration Schedule for 
Rating Disabilities is the standard the PEB fol- 
lows in determining the percentum of disability. 
It is in the application of this VA schedule that 
the greatest trouble is encountered. Consider- 
able difficulty is occasioned by the fact that the 
VA Schedule was not designed with ratings for 
service retirements in mind. Under the Vet- 
erans Administration, a rating can be changed 
as often as required to reflect the veteran’s cur- 
rent disability status. But, under the retire- 
ment statutes, a rating can effectively be 
changed, at best, only once—that is when a party 
is removed from the temporary disability retired 
list. A number of ratings in the VA Schedule 
are for convalescence and the like and are usu- 
ally limited in the duration that can be applied 
for several months to several years. These rat- 
ings are almost invariably significantly higher 
than ratings for the residuals of the same dis- 
ability. On the other side of the coin, the resid- 
ual ratings do not encompass probable periods 
of prolonged hospitalization when the Veterans 
Administration rates 100% disability. 

The Navy has consistently held that as a mat- 
ter of law since the VA Schedule is the only 
9. 1955 NS MCM, sec. 0913d (1). 
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standard prescribed by Congress it must be 
applied as is—convalescent ratings included. 
PEBs are without authority to deviate from the 
express terms of the Schedule. 


IN QUIRK’S CASE, we may suppose that it is 
quite apparent that Quirk is unfit by reason 
of a mental disorder and there is no evidence 
that it was incurred prior to Quirk’s entry into 
the Navy. The main issue therefore becomes 
the percentage of disability to be assigned. 
Quirk’s astute counsel places Quirk on the stand 
and lets him talk. After hearing Quirk’s testi- 
mony and observing his mannerisms and de- 
meanor, the Board determines that he should be 
assigned the 30% disability rating rather than 
that of 10%.” 

They also find his disability may be of a per- 
manent nature which means that if the Board’s 
findings are approved, Quirk will be placed upon 
the temporary disability retired list and will 
have to be re-evaluated periodically for deter- 
mination of his fitness for duty and percentage 
of disability in the five-year period following re- 
tirement. During this period he can be found 
fit for duty, severed, or permanently retired, 
depending upon the course of his disability." 


AFTER THE PEB adjourns, Quirk, through 
Counsel, is given a copy of the PEB proceed- 
ings ** and opportunity to submit a rebuttal 
to the PEB if this is desired. The entire rec- 
ord, together with the rebuttal if any, is for- 
warded to the Physical Review Council in 
Washington, D.C. (From now on the Physical 
Review Council will be referred to as the PRC). 

In the administration of the laws relating to 
disability retirement prior to the Career Com- 
pensation Act of 1949,'* which now governs dis- 
ability retirement, the records of proceedings 
of Retiring Boards were transmitted via BuMed, 
BuPers or MarCorp, and JAG for comment be- 
fore submission to the Secretary of the Navy. 
Under present regulations, the PRC forms a 
more or less loose federation of the foregoing 
offices under one roof for the purpose of review- 





10. The following is quoted from the VA Schedule to show the criteria 
for the 30% and 10% ratings: Paranoia in partial remission, 
following total incapacity as above, with lesser symptomatology 
such as to produce: (b) Definite impairment of social and indus- 
trial adaptability . . . 30%. (c) Slight impairment of social and 
industrial adaptability . . . 10%. 

- When the disability is of a permanent nature and the disability 
is 30% or more (or the party has 20 years’ active service) per- 
manent disability retirement follows. See 1955 NS MCM, sec. 
0913d (8). 

12. 1955 NS MCM, sec. 0913i. 

13. 1955 NS MCM, sec. 0913h, 

14, 10 USC Chap. 61. 

15. For composition and official statement of function see 1955 NS 

MC, sec. 0932, 0934, 
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ing PEBs.* The PRC is not in any accurate 
sense, a board. Seldom, if ever, do the various 
members meet to deliberate on a case although 
the members (or their representatives) may 
frequently confer informally on a particular 
case. 

In theory, and to a large extent in practice, 
a representative from each of the aforemen- 
tioned Offices or Bureaus reviews each case 
from the standpoint of his special training and 
experience and in view of the policies of his Of- 
fice or Bureau. Because it sees all the cases, 
the PRC is in a position to provide a leveling in- 
fluence on actions of the 12 PEB’s. Tradi- 
tionally, the Council has been of conservative 
temper. 


IN ITS REVIEW, the PRC decides from the 
record whether, in its opinion, the party was 
evaluated correctly or too high or too low by 
the PEB. If the PRC concurs with the PEB 
or makes a change which is not detrimental to 
the party, the case is forwarded directly to the 
Judge Advocate General,'® where the case is 
again reviewed in the Promotions and Retire- 
ments Branch of JAG and, if found correct, the 
case is approved for the Secretary of the 
Navy.'* However, if the PRC feels that the ac- 
tion of the PEB should not be approved and 
that findings should be substituted which are 
detrimental to the party it gives notice to the 
party. If the party, after notice, objects, the 
case is forwarded to the Physical Disability 
Appeal Board (PDAB).'* The PRC may also 
return a case to the PEB for a further hearing 
and development of facts.'® 

As can be readily seen, the PRC constitutes 
a powerful body and performs a vital watchdog 
function in the disability hierarchy. Counsel 
for the party will do well to keep this in mind 
and insure that the record accurately and fully 
describes the party’s disability. The PRC does 
not see the party and should not be expected to 
speculate on what the record fails to disclose. 
Vast appropriations are rated for military re- 
tirement pay each year. Certainly it is not too 
much to ask that the record should be sufficient, 
per se, to vouch for these expenditures. 

In our case of Quirk, the PRC is not satisfied 
on the basis of the record that he should be 
rated 30%, and proposes to substitute 10% 
therefor. Quirk’s counsel is sent a speedletter 
which informs him of the PRC’s proposal and 





16. 1955 NS MCM, sec. 0935. 
17. 1955 NS MCM, sec. 0961. 
18. 1955 NS MCM, sec. 0935c (2). 
19. 1955 NS MCM, sec. 0935c (1). 


(Continued on page 20) 
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THE CORPUS DELICTI 


A CONFESSION CANNOT STAND ALONE 


BY 


LT COL CHARLES H. BEALE, JR., USMC * 


fessed, didn’t he?” All too often a state- 

ment such as the foregoing becomes the 
basis for a conviction in a court-martial. It is 
true that a confession obtained after proper 
warning to the accused of his rights and ren- 
dered in an atmosphere of “‘mental freedom” 
furnishes strong evidence of guilt. But some- 
thing more than a confession is required to sup- 
port a finding of guilty in the eyes of the law. 
The “corpus delicti” of the offense must be es- 
tablished before the confession bears weight to- 
ward a finding of guilty. This point of law can 
be demonstrated by way of illustration in a case 
where the trial defense counsel was not alert 
to the fact that the prosecution had blundered 
and the defense proceeded to supply the missing 
pieces of the prosecution’s case. 

In a trial by Special Court, X was tried for 
larceny. The trial counsel introduced into evi- 
dence what purported to be a voluntary confes- 
sion by X that he had committed the offense 
charged. There was no objection to the con- 
fession. The court received it in evidence. 
The trial counsel rested his case. There was 
nothing more before the court in the way of 
evidence as to the accused’s guilt. A motion 
at this point for a finding of not guilty made 
by the defense counsel would have cleared his 
client. However, no such motion was made. 
Instead the accused took the stand to offer testi- 
mony to the effect that he thought he had au- 
thority to take the subject matter of the lar- 
ceny with which he was charged, and the wife 
of the accused corroborated X’s story. The de- 
fense counsel had proved the government’s case 
by supplying corroboration to support the con- 
fession of the accused. 


MIN] tessed, aia HE’S GUILTY—he con- 





*Lieutenant Colonel Charles H. Beals, Jr., U. S. Marine Corps is 
presently on duty with the Naval Security Group Detachment, 
CINCNELM. He received his BS from Hampden-Sydney College 
and his LLB from the University of Richmond. He is a member 
of the Bar of the Commonwealth of Virginia and was recently on 
duty in the Office of the Judge Advocate General. 


11 


Because of the importance of knowing what 
composes the corpus delicti, an examination of 
the rule followed in military courts is appropri- 
ate. After such examination, consideration of 
its application by the Court of Military Appeals 
in various offenses will further lend to a better 
understanding of its application. 


THE RULE followed in military courts in re- 
gard to corroboration of extra-judicial con- 
fessions may be stated very briefly as follows: 


(1) There can be no conviction of an accused 
person in a criminal case upon an uncor- 
roborated extra-judicial confession; * 
Such corroboration is not sufficient 
where it tends merely to support the con- 
fession without also embracing substan- 
tial evidence touching and. tending to 
prove each of the main elements or con- 
stituent parts of the corpus delicti; 
Such corroborating evidence need not, 
however, independent of the confession, 
establish the corpus delicti beyond a rea- 
sonable doubt; and 

If there is substantial evidence of the 
corpus delicti, independent of the con- 
fession, and the two, taken together, are 
convincing beyond a reasonable doubt of 
a defendent’s guilt, then this is sufficient.? 
Evidence offered by the defense may be 
properly weighed by the court in estab- 
lishing the corpus delicti.’ 


(2) 


(3) 


(4) 


(5) 


The corroborative evidence need not amount 
to proof beyond a reasonable doubt and does 
not have to be direct evidence. Circumstantial 
evidence may be sufficient for the purpose of 
corroboration just as it may be sufficient to 
prove an accused guilty of an offense charged. 





1. MCM 1951, par. 140a. 
2. U.S. v. Forte, 94 F2d 236. 
3. U.S. v. Ercoli, 131 F2d 354. 
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As long as the evidence substantially touches 
and tends to prove each of the main elements 
or constituent parts of the offense, it is imma- 
terial whether the evidence is direct or circum- 
stantial. 


In 1953, THE Court of Military Appeals ren- 
dered a decision which announced a rule for 
the military similar to the federal rule.t In 1955, 
in a landmark case,’ the Court considered a case 
where it was urged that the time had come to 
retreat from the rule of 1953 and to adopt a 
rule to the effect that corroborative evidence 
need not be sufficient, independent of the extra- 
judicial confessions or admissions, to establish 
the corpus delicti.’ Rather, it was necessary in 
such cases only to require the Government to 
introduce substantial independent evidence 
which would tend to establish the trustworthi- 
ness of the extra-judicial statements—that it is 
enough if the corroboration supports the essen- 
tial facts sufficiently to justify a jury to infer 
that they are true. 

The Court of Military Appeals refused to 
adopt the rule urged in 1955 and adhered to their 
former decision. Judge Latimer speaking for 
the Court expressed the opinion that “the rule 
of the Supreme Court was inapplicable in courts- 
martials” inasmuch as Paragraph 140a,’ Manual 
for Courts-Martials, 1951, requires independ- 
ent proof of the corpus delicti and since this 
provision of the Manual is valid, it must be 
observed. 

In the subsequent discussion, various cases 
which have been considered and decided by the 
Court of Military Appeals in applying the fore- 
going rule will be highlighted. These cases 
deal with instances in which the corroborative 
evidence has been held insufficient as well as 
instances where the evidence has been held ade- 
quate to support an extra-judicial statement by 
an accused. These topics are set forth for use 
in the preparation of cases at the trial level. 
Because the elements vary in the proof of in- 
dividual offenses, evidence necessary to support 
the admission into evidence of extra-judicial 
statements by the accused must be recognizable. 





4. U.S. v. Isenberg, 2 USCMA 349, 8 CMR 149. 

5. U. S. v. Villasenor, 6 USCMA 3, 19 CMR 129. 

6. U. S. v. Opper, 384 US 84, 99 L. ed. 104. 

7. “An accused cannot be legally convicted upon his uncorroborated 
confession or admission. A court may not consider the confession 
or admission of the accused as evidence against him unless there 
is in the record other evidence, either direct or circumstantial, 
that the offense charged had probably been committed by some- 
one.” Nor will other confessions or admissions of the accused 
furnish the corroborative evidence required. 
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LARCENY 


LARCENY IS AN offense which occurs all too 
frequently within the armed forces. Conse- 
quently, an understanding of the evidence re- 
quired to constitute proof of the corpus delicti 
for this offense is a particularly pertinent sub- 
ject which is likely to be put to use on short 
notice. The test required appears to be merely 
that the property in question is missing under 
circumstances indicating that it was probably 
stolen. While it would be desirable to always 
establish that the property stolen is missing 
from the rightful owner, this is not always prac- 
tical. In considering the corroborative proof 
necessary to allow the admission of a confes- 
sion, the following evidence has been held suffi- 
cient to establish the corpus delicti of the lar- 
ceny of 24 cases of cigarettes from an Army 
warehouse: 

The accused persons were on duty at a quar- 
termaster warehouse when great quantities of 
cigarettes were stolen. They took about 30 
cardboard cases from the warehouse, loaded 
them on a truck, and delivered them to a Jap- 
anese house outside the Base. A truck driver 
testified that these cases were “‘very similar” 
to the one in evidence at the trial which had 
been identified as a case containing cartons of 
cigarettes. There was testimony by a Japanese 
policeman who observed the unloading and tes- 
tified that the boxes were “exactly like” the one 
in evidence. The accused parties had engaged 
in conversation with the warehouse officer, 
which the latter characterized as “joking”, 
wherein they stated an intent to take a “load 
to black market” that night. 

There was no specific proof that cigarettes 
of the quantity alleged to be stolen were miss- 
ing from the Army warehouse. On the basis 
of the evidence, however, the corpus delicti was 
established and the confession, made prior to 
trial by the accused, was admitted into evi- 
dence. The posture of all the evidence con- 
vinced the court-martial beyond a reasonable 
doubt of the guilt of the thieves.*® 


RECEIVING STOLEN PROPERTY 


THE PRIMARY question to be decided in the 
offense of receipt of stolen property is whether 
there is evidence that the accused probably knew 
that the property in question was the fruit of 
theft. This must be established in the allegation 
of this offense before a confession may be re- 





8. U.S. v. Evans, 1 USCMA 207, 2 CMR 113; See also U. S. v. Buck, 
9 USCMA 290, 26 CMR 70, on the subject of larceny. 
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ceived in evidence. Consider the application of 
the rule in the following fact situation. 

The accused, accompanied by X and their re- 
spective wives, had been fishing and were pro- 
ceeding home after nightfall. En route to their 
adjacent quarters on the Base, a stop was made 
at the home of neighbors to reclaim the children 
of the accused. As they stopped their car, B 
drew up behind them in his own vehicle. The 
accused dismounted from his car and proceeded 
to B’s vehicle, where a short and secretive con- 
versation ensued. [The content of the conver- 
sation is not a matter of record.| B then fol- 
lowed the vehicle of the accused to the latter’s 
quarters. Upon their arrival, an outboard 
motor was removed from B’s vehicle and placed 
in the apartment occupied by the accused. B 
turned to the accused’s fishing companion (X) 
and stated that he had asked the accused to keep 
the motor for him. X testified that he heard no 
mention of the fact that the motor was stolen. 
This motor remained in the accused’s possession 
for some three months and during this time he 
used it on one occasion. 

In addition to the foregoing evidence, there 
was testimony of record that 2 other outboard 
motors, which were stolen property, were found 
in the accused’s possession. Although he was 
not charged with any offenses concerning these 
two motors, it was pertinent to consider the evi- 
dence as tending to establish the scienter of the 
accused. The Court of Military Appeals stated 
that considering the sinister circumstances sur- 
rounding the delivery of the motor in question 
to the accused, together with the fact that the 
accused had two other stolen motors in his pos- 
session, it was reasonable to evaluate that the 
conclusion was justified that the accused prob- 
ably knew that the particular motor that he had 
in his custody was stolen property. In view of 
the foregoing, the confession was properly re- 
ceived in evidence.® 


FORGERY 


THE ACCUSED PRESENTED a $100 money 
order to A, an Army postal clerk, for pay- 
ment. Written on the reverse side was an en- 
dorsement to the accused, apparently made by 
B, the payee named in the order. A recognized 
the money order as one which had been reported 
stolen two days earlier at Camp Nara, Japan. 
He informed his assistant, and the military po- 
lice were summoned. In the meanwhile, the 


9. U. S. v. Petty, 3 USCMA 87, 11 CMR 87; U.S. v. Takafuti, 8 
USCMA 623; 25 CMR 127. 





postal clerk, A, advised the accused that the 
money order had been reported stolen. The 
accused denied that the money order was stolen 
and asserted that B had endorsed it to him. 
When the military police arrived, the accused 
was taken into custody and questioned concern- 
ing his possession of the money order. He 
stated that he had found it at Camp Nara. How- 
ever, without attempting to locate the payee or 
to deliver it to the proper military authorities 
he signed the payee’s name, endorsing it to him- 
self, and attempted to cash it. The confession 
to the military police was reduced to writing 
and signed by the accused. 

The majority of the Court of Military Ap- 
peals found that the corpus delicti had not been 
established when the confession was offered 
into evidence, but the receipt of the confession 
was, nevertheless, in the discretion of the law 
officer. It would have been required that the 
law officer withdraw the confession from the 
court’s consideration, if, at the close of the in- 
troduction of evidence, the necessary corrobora- 
tion had not been received. The Court found 
that the signature to the confession was un- 
doubtedly and beyond question that of the ac- 
cused; and further, that it had been affixed vol- 
untarily after warning of his rights under 
Article 31. It was, therefore, held admissible 
as an approved specimen of the accused’s 
handwriting. 

Inasmuch as the confession was received into 
evidence without limitation, it was the opinion 
of the Court that it could be considered for any 
proper purpose, including comparison of the 
signature affixed thereon to that appearing 
on the endorsement of the money order. Com- 
parison of the signatures indicated that they 
were written by the same individual. The rec- 
ord therefore contained substantial evidence 
apart from the confession to permit admission 
of the latter into evidence. Thus, the require- 
ment for corroboration had been satisfied in 
this case. There was a dissent in this case in 
which the minority judge stated that in this 
case there was, aliunde the confession, the mere 
establishment that the accused presented the 
money order for payment with the payee’s en- 
dorsement on the back in the handwriting of 
the accused. It was his contention that this 
was insufficient to establish the corpus delicti.?° 


DISOBEDIENCE OF ORDERS 


G WAS CONVICTED of violating an order 
against the acceptance of military payment 


10. U. S. v. Manuel, 3 USCMA 739, 14 CMR 157. 
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certificates from unauthorized sources. Dur- 
ing the trial, the court-martial took judicial no- 
tice of this special order. Other evidence 
showed that practically every day for a month 
the accused appeared at the American Express 
office and exchanged military payment certifi- 
cates for yen (Japanese). At each transaction 
he signed the yen sales register with a different 
name, serial number and organization. When 
this circumstance was noted by the Japanese 
teller, other tellers made special note of each 
transaction by the accused. At the trial, the 
two tellers appeared and identified the number 
of entries in their yen sales register as repre- 
senting exchanges by the accused. After his 
apprehension, the accused signed a written 
statement admitting certain exchanges of mili- 
tary payment certificates for Japanese yen. He 
also states that he exchanged the yen for more 
military payment certificates in a transaction 
with another party and that he obtained a com- 
mission on each transaction. 

At the trial he repudiated his pre-trial state- 
ment. He admitted the transactions indicated 
on the sales-register sheets and his use of as- 
sumed names but maintained these were all 
legitimate transactions. His duties took him 
near the express office and he was frequently 
requested by fellow soldiers to exchange certifi- 
cates for them. This testimony was corrob- 
orated by six witnesses who attested to ex- 
changes by the accused on their behalf. The 
amounts given the accused to exchange, how- 
ever, were considerably less than the amounts 
that he had in fact exchanged. 

The court, setting forth its holding in a pre- 
vious opinon,"! where they held that numerous 


purchases of the same article from the post ex- 
change within a short period of time and in- 
tended to show a guilty purpose on the part of 
the purchaser, considered that the circum. 
stances in the instant case shows that the prob- 
able source of most of the military payments 
certificates was illegal. The independent evi- 
dence of the offense need not, by itself, establish 
the accused’s guilty beyond a reasonable doubt. 
In taking judicial notice of the regulation vio- 
lated, there was ample proof that the accused 
possessed military payment certificates in con- 
siderable excess of the amounts to which he 
would have been entitled by his pay and allow- 
ances. The amount received by the accused 
from the members of his company for the pur- 
pose of exchange were less than the sums which 
the accused actually exchanged almost every day 
during the month in question. The fact further 
that he used an assumed name and different or- 
ganizations to hide his identity permitted an 
inference of a guilty purpose. In this case, the 
accused’s confession was admissible. When 
this was coupled with independent evidence, 
there was no doubt that the evidence was suf- 
ficient to support the findings of guilty.’* 


THUMB-NAIL SKETCHES of the evidence in 
a few cases have been recounted to point up 
the importance of establishing the corpus delicti 
to support the admission into evidence of extra- 
judicial statements. Of course these sketches 
do not cover every situation, but they are pre- 
sented to help military functionaries in courts- 
martial recognize the problems involved. Armed 
with the ability to recognize the problem, they 
can adequately prepare themselves when con- 
fronted with it. 





11. U.S. v. Landrum, 4 USCMA 707, 16 CMR 281. 


12. U.S. v. Genring, 6 USCMA 657, 20 CMR 373. 





JAG OPINIONS 


CIVIL PROCESSES AFFECTING PROPERTY OF SERVICEMEN ON MiLI- 
TARY RESERVATIONS 


@ Advice was requested as to “matters relating to the 
execution of civil process from the state courts con- 
cerning property of service personnel or private prop- 
erty located on military reservations.” As an example 
of the problems presented in these matters an order 
pendente lite was forwarded to JAG, which awarded 
the use and possession of the household furnishings of 
a serviceman to his plaintiff wife. This order was issued 
by the Superior Court of the State of California and 
the household furnishings were stored at Camp Pendle- 
ton. The serviceman defendant was overseas. (Matter 
of Haley v. Haley). 

“In the State of California authority to serve civil and 
criminal process has been retained by the State in all 
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cases of cession of jurisdiction to the federal govern- 
ment (Op. Cal. Atty. Gen. LB 219/57a of June 19, 
1942). Inan opinion of 27 September 1955 (JAG: II: 1: 
WRM: mac) the Judge Advocate General advised the 
Commanding General, U. S. Marine Corps Air Station, 
Cherry Point, that the execution of a judgment against 
personal property of Marines at the Marine Corps Air 
Station, Cherry Point, was legal and that no effort 
should be made to deny local authorities the right to 
serve civil process on the grounds that such service 
would violate the rights of service personnel under the 
Soldiers and Sailors Civil Relief Act of 1940. The 
opinion continues: 
‘To avoid possible interference by the state with the 
federal government, however, service should not be 
allowed upon such personal property of personnel as 


(Continued on page 21) 
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THE TAX SHELTER 


CLAIMING YouR DEPENDENTS 


H OW MANY dependents do you have? This question 
has been so frequently asked the serviceman that the 
answer is often given without reflection. Since the 
basis for the question is normally related to military 
pay and allowances, much confusion has been developed 
where the question is asked for a different purpose. This 
is particularly evident once a year when the serviceman’s 
attention turns toward making up his income tax return. 

A taxpayer is entitled to an exemption deduction, if 
under the tax law, he can claim a “dependent”. What 
is a dependent? The definition of the term “dependent” 
as it is used in the tax law is not the same as the defini- 
tion in other laws. Each statute relating to “depend- 
ents” normally defines this term within its own frame- 
work. A person who is not considered a “dependent” 
for medical benefits or pay purposes might well be con- 
sidered a “dependent” for tax purposes. 


AN INDIVIDUAL may be counted a “dependent” for 
tax purposes during any taxable year if:, 

1. The relationship between the taxpayer and a 
dependent and the nationality and residence tests 
are met. 

2. The dependent’s gross income is under $600 per 
year, unless taxpayer’s child under 19 or a “stu- 
dent.” 

3. No joint return has been filed for that year by 
a married dependent. 

4, The taxpayer provides over one-half of the support 
of the dependent during the year, individually or 
under a multiple support agreement. 


THE RELATIONSHIP requirement is generally met 
if the dependent is related in close degree by blood or 
marriage, or is a member of the taxpayer’s household 
and has a principal place of abode in the taxpayer’s 
home for the entire taxable year.* A relation, once 
established, is not terminated by death or divorce. Thus, 
a taxpayer who continues to support his in-law after 
his wife’s death is still entitled to the dependent de- 
duction. Generally a dependent must be a citizen of 
the United States or a resident of the United States, 
Canada, Mexico, Canal Zone, or the Republic of Panama. 
However, a child born or legally adopted by a taxpayer 
in the Philippine Islands before 1 January 1956 may 
be claimed as the dependent of its parent if the parent 
was a member of the Armed Forces of the United States 
at the time the child was born or adopted and the child 
was a resident of the Philippines during the taxable 
year. A recent change in the law qualifies as a de- 





1, Int. Rev. Code of 1954, sec. 152, 68A Stat. 44 (as amended 
by 72 Stat. 1607). 
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pendent an alien child adopted by an American citizen 
employed and residing abroad.’ 

“Over one-half support” * is not computed on the allot- 
ment contribution alone. Each item of support should 
be counted. Generally the amount of each particular 
item of support will equal the amount of expense in- 
curred in the furnishing of such item. However, if 
the item of support furnished is in the form of prop- 
erty or lodging, the item is not measured by the expense 
incurred but by its fair market value. In addition to 
the usual items of food, shelter, clothing, medical and 
dental care, education and the like, support has been 
held to include the dependent’s church contributions,‘ 
child care, or transportation. Services may also be 
included in the support computations but, unlike prop- 
erty or lodging, services cannot be measured by the 
fair market value of the item furnished. Services 
must be measured by the amount of the expense actu- 
ally incurred.’ 


THE FAIR market value test can work favorably even 
in circumstances where the dependent does not live 
in the household of the taxpayer. If the taxpayer buys 
a home to provide a shelter for his parents he may fig- 
ure the “fair market value” even though the actual 
expense of taxes and upkeep upon the home is far be- 
low that figure. For example, Commander X bought 
a house in a small town in Pennsylvania just to pro- 
vide shelter for his parents. He never claimed the 
deduction for either parent because, as he explained, 
taxes and upkeep came to only $150 per year and this 
did not equal more than one-half of the support of his 
parents. Yet similar houses in the neighborhood rented 
for $80 a month, or $960 a year. He had furnished 
not just $150 but $960. This was $480 for each parent. 
Since his father only had a $60 per month pension 
which he used for the support of himself and his wife— 
or $360 each per year—the son was able to claim his 
mother dependent. Though the father’s exemption was 





2. Int. Rev. Code of 1954, sec. 152 (b) (3), 68A Stat. 1607 (as 
amended by 72 Stat. 1607). 

. In determining who furnished over half of the support of a “‘de- 
pendent,” support furnished in the form of lodging is measured 
in terms of its fair rental value. Rev. Rul. 58-302, I. R. B. 1958- 
25, 11. 

4. For purpose of determining allowable dependency exemptions, the 
term “support” includes church contributions but does not include 
Federal, state or local income taxes and social security taxes paid 
by a dependent on his own income. Rev. Rul. 58-67, I. R. B. 
1958-9, 9. 

5. Generally the amount of an item of support will be the amount 
of expense incurred by the one furnishing such item. If the item 
of support furnished an individual is in the form of property or 
lodging, it will be necessary to measure the amount of such item 
of support in terms of its fair market value. Regulations 26 CFR 
1.152-1 (a) (2) (i) modified in part by T. D. 6304, I. R. B. 
1958-36, 7. 
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ruled out on the basis of his $720 taxable pension, his 
mother’s was not. The son claimed her, since his $480 
was more than the $360 furnished by father. 

The “more than one-half” support need not all be 
furnished by a single taxpayer. One may claim the 
exemption if he furnishes at least 10% of the support 
under a multiple support agreement with persons who 
are also eligible to claim the individual as a dependent. 

In reaching the “one-half support” figure the only 
items of support which may be counted during any 
particular tax year are those items which were actu- 
ally received by the dependent during that year. It is 
the year in which the support is received that is con- 
trolling and not the year of payment of the indebted- 
ness for such support. Thus, a $9,600 prepayment to 
a religious home for eight years support for a depend- 
ent father was held to constitute support of $1,200 
furnished each year by the taxpayer.’ In another sit- 
uation delayed payment of college tuition was held to 
constitute support in the year the son attended school.’ 


A N EXCEPTION is made to the one-half support test 
in the case of students in that the amount received 
as a scholarship need not be considered. In this con- 
nection appointments to the Armed Forces academies 
have been held not to be scholarships (including an ap- 
pointment under the Navy’s civilian education assistance 
program.)* Another exception to the one-half support 
test is made in those cases where each spouse under com- 
munity property laws contributes equally to the support 
of the dependent. In those States the one-half test is not 
strictly met. Either spouse (but not both) may claim 
the whole deduction. An exemption deduction cannot be 
prorated under current Federal income tax provisions 
either on the basis of time supported or amounts paid. 

In addition to dependents you are, of course, entitled 
to a deduction for your own exemptions for self, age 
65 or older or blindness, and for your wife on a joint 
return. Even on a separate return you are entitled to 
these exemptions for your wife if she has no gross in- 
come for the calendar year in which the taxable year 





6. Rev. Rul. 58-303, I. R. B. 1958-25, 11. 

7. Rev. Rul. 58-404, I. R. B. 1958-33, 13. 

8. Educational benefits received by the taxpayer’s minor son under 
the U. S. Navy’s educational assistance program are not exclud- 


able from the son’s gross income as a scholarship where the son — 


is obligated to render Navy services as an employee for a stipu- 
lated period upon graduation. The value of such benefits must be 
considered by the taxpayer in determining whether he has con- 
tributed more than one-half of his son’s support in order to 


began and was not the dependent of another person, but 
she may not also be listed as your dependent. The tax 
law makes it clear that a wife cannot be double counted.’ 
There have been cases in which a husband has claimed 
deductions for a wife’s exemption, where she had income 
of less than $600, in the mistaken belief that the $600 
income rule applicable to dependents included a depend- 
ent wife, and in which the wife also filed her return and 
claimed her own exemption. This would have resulted 
in the benefit of exemptions for both spouses on hus- 
band’s return plus an amount up to the wife’s income 
on her return. While such double deduction of an ex- 
emption is perfectly legal as between a taxpayer and 
his dependent, it is not permitted as between a husband 
and a wife. In the example referred to, the couple usu- 
ally winds up hastily filing a joint return when the In- 
ternal Revenue Service sends the husband a bill for the 
additional taxes attributable to his wife’s exemption, 
unless she was a dependent of another. 


IN ORDER to answer the question, “how many de- 
pendents do you have?”’, one must understand why the 
question is being asked. The above discussion of “de- 
pendents”, as used in the Federal Income Tax Law, 
should plainly demonstrate the dangers of construing 
the legal meaning of a word from the meaning attrib- 
uted it by common usage. All too frequently the lan- 
guage of a statute uses well-known expressions in its 
language. When the definition of these expressions are 
set forth in the statute, the expressions must be read 
with the meaning so described. It is not unusual to 
have a common expression take on a meaning, in terms 
of statute, that is peculiar to the generally understood 
use of the word. When a question arises as to the 
proper meaning of statutory words of art the wiser 
serviceman will consult his legal assistance officer and 
not rely upon “guess work”. 


JALMER O. ROLFSON 
Office of the Judge Advocate General 





claim a dependency deduction. Rev. Rul. 58-403, I. R. B. 1958- 
33, 11. 

9. An individual (other than an individual who at any time during 
the taxable year was the spouse, determined without regard to 
section 153, of the taxpayer) who, for the taxable year of the 
taxpayer, has as his principal place of abode the home of the 
taxpayer and is a member of the taxpayer’s household. Int. Rev. 
Code of 1954, sect. 152 (a) (9), 68A Stat. 44 (as amended by 72 
Stat. 1607). 
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CDR Frederic H. Kaul, USN, from STAFF, COMFAIR 
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U. S. Naval Security Group Activity, Bremerhaven, 
Ger. 

LT Samuel A. Marsella, USNR, from NavPhiBase, 
Little Creek, Norfolk to STAFF, COMSERVLANT. 
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REORGANIZATION ACT 1958 


(Continued from page 6) 


In addition to its concern about the authority 
of the Secretary of Defense, the Congress was 
also concerned about the relationship between 
the Assistant Secretaries of the Defense and the 
military departments. To avoid the misunder- 
standings and the administrative disruption 
that could result if the Secretary of a Military 
Department were not informed of orders from 
an Assistant Secretary of Defense to a subordi- 
nate element of this military department, and 
to preserve the integrity of the words “sep- 
arately organized”, it was provided that an 
Assistant Secretary of Defense could issue or- 
ders to a military department only if the Sec- 
retary of Defense had delegated in writing such 
authority to him within a specific subject area 
and then only if such orders were issued through 
the Secretary of the Military Department or a 
person designated by him to receive such orders. 

To further assist the Secretary of Defense 
in the performance of his duty Congress re- 
pealed certain vague general statutes pertain- 
ing to the responsibility and authority of the 
Secretary that were assumed by him at the time 
the Research and Development Board and the 
Munitions Board were abolished. In addition, 
the semi-annual report of the Secretary of De- 
fense to Congress was made an annual report. 


CoNGRESS FAVORED EVERY effort to 
maintain an effective, efficient and waste-free 
research and development program in the De- 
partment of Defense. In view of the exten- 
sive and varied nature of the research and engi- 
neering activities of the Department of Defense 
the need was recognized for a director whose 
sole function would be the supervision of such 
activities of the Department and the direction 
and control of those which the Secretary con- 
sidered to require centralized management. 

In order to provide for such a coordinated 
program of research and engineering within 
the Department, the position of Director of De- 
fense Research and Engineering was estab- 
lished. The Director is to be a civilian who 
will be a member of the Armed Forces Policy 
Council and who will rank between the Assistant 
Secretaries of Defense and the Secretaries of 
the Military Departments. By statute he will be 
the principal advisor to the Secretary of De- 
fense on scientific and technical matters; he 
will supervise all research and engineering ac- 
tivities of the Department of Defense; and he 
will direct and control (including assignment) 
all engineering activities that the Secretary of 


Defense deems to require centralized manage- 
ment. 

Under the Act the Secretary of Defense was 
also given broad contract authority within Re- 
search and Development. He, or his designee, 
is authorized, subject to the approval of the 
President, to engage in basic and applied re- 
search projects which pertain to weapons sys- 
tems and other military requirements. Such 
work may be performed by contract with private 
business concerns, educational research institu- 
tions, or other agencies of the Government, 
through one or more of the military depart- 
ments, or by using employees or consultants of 
the Department of Defense. In view of this 
broad grant and as the Secretary of Defense 
had testified that it was his intention that the 
Director of Defense Research and Engineering 
would have over-all supervision of all research 
and development in the Department including 
that performed by the Advanced Research 
Projects Agency, the contract authority granted 
in support of ARPA was removed. 


THREE ADDITIONAL CHANGES have been 
made by the Act which do not readily fit into 
any of the above categories. First, the number 
of authorized Assistant Secretaries of Defense 
was reduced from nine to seven and the number 
of Assistant Secretaries of each military de- 
partment was reduced from four to three with 
all statutory designations being removed in the 
case of the latter. Under the provisions of the 
Act, these reductions in number will become ef- 
fective six months after the date of enactment 
of the Act or on 6 February 1959. Second, pri- 
marily for use in the case of technical personnel, 
a provision was added to the law by the Act 
whereby authority was granted to the Presi- 
dent to transfer any commissioned officer of the 
armed forces with his consent from one armed 
force to another; however, no higher rank or 
precedence would be permitted by reason of 
such transfer. Third, statutory authority was 
granted for the National Guard Bureau and its 
Chief in order to insure its continued existence. 


THESE ARE THE statutory changes that have 
been made in the organization of the Armed 
Forces. With a knowledge of the statutory pro- 
visions of the Reorganization Act providing a 
background, one is able to better understand the 
notable changes which will be required by the 
new law. It was not intended that this article 
comment on the impact that the Reorganization 
Act will have upon the naval service. The pro- 
visions of this new law will acquire greater or 
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less significance in their effect upon the organi- 
zation and operation the Navy and Marine 
Corps as administrative action, within the 
framework of the law, begins to crystalize. The 
requirements that the new law will demand of 
the Navy and the Marine Corps are, of course, 


a matter of primary importance to all persons 
in the naval service. To help in a further under- 
standing of the Department of Defense Reor- 
ganization Act of 1958, a further article on the 
significance of the new law will appear in a 
forthcoming issue of the JAG Journal. 





NAVAL RESERVE LAW PROGRAM INFORMATION 


TEMPORARY DUTY 


Frequently due to office necessity, a member of a law 
company finds he must be temporarily absent from the 
immediate vicinity of his home and hence unable to at- 
tend the regularly scheduled drills. While the current 
instruction authorizing equivalent duty may provide the 
answer for short periods of absence, it does not cover 
cases of protracted absence. Several inquiries have been 
made to the Director, Reserve Law Division, concern- 
ing the action to be taken in suck a situation. In all in- 
stances these inquiries have been submitted when the 
individual concerned is about to return to his home—a 
bit late. BUPERS Instruction 1300.17A authorizes and 
establishes the procedures for obtaining temporary as- 
signment to another company when circumstances re- 
quire temporary absence from the parent company. 

When it appears that a prolonged absence will be 
necessary, a request referencing the above Instruction 
should be made to the Commandant for “Temporary 
Additional Duty Orders Under Instruction”. This re- 
quest should set forth the basis for the request and 
indicate the company to which assignment is desired. 
In addition, an affirmative expression of intent to main- 
tain satisfactory performance standards by attending 
the regularly scheduled drills of that company must be 
included. Locations of the various law companies may 
be obtained from the current table of organization or 
from the office of the Director, Naval Reserve Division, 
JAG. 

This Instruction was originated in order that Inactive 
Reserves, attached to drilling units, would not be forced 
to jeopardize their attendance record and possibly a 


Satisfactory Federal year, due to occupational demands. 
While the granting of such orders may impose a slight 
additional administrative effort on the companies con- 
cerned it likewise benefits them when reporting per- 
centages of company attendance. Commanding officers 
should familiarize themselves with the provisions of this 
Instruction. Every effort should be made to anticipate 
prolonged absence and protect individual and company 
attendance records by requesting orders to a company 
located in the vicinity of the temporary residence. 


GULF COAST SEMINAR 


The third annual Gulf Coast Seminar convenes at the 
Naval Station, New Orleans, on 26 January 1959. All 
indications point to another outstanding program. 
Those who have attended in the past have attested to the 
highly professional manner in which these seminars 
have been conducted. The format for this year will fol- 
low that as in previous years; the first week devoted to 
subjects common to both naval and private practices; 
the second week a concentrated refresher on Military 
Justice. This year, presentations in the field of Inter- 
national Law will be the primary topic during the first 
week. 

In addition to a legal training program, this seminar, 
the last for Fiscal 1959, has the added appeal of being 
conducted in one of America’s most interesting and hos- 
pitable cities. Those who have long desired to attend the 
Mardi Gras will be pleased to know that the gala festival 
takes place immediately following the termination of 
the Seminar. 





BULLETIN BOARD 


LTJG John F. Murphy, Jr., USNR, from NavJusticeScol 
to CO NAAS Chase Field, Beeville, Texas. 


LCDR Larry G. Parks, USN, from COMTEN to 
RECSTA, Wash. D.C. 


CDR Raymond B. Perkins, USNR, from CG 
ThirdMarDiv to CO NAS, Patuxent River, Md. 

CDR Martin N. Robinson, USN, from CNATACHTRA, 
Memphis to COM 3. 

LCDR Joseph E. Ross, USNR, from Staff, ComSixth 
Fleet to JAG. 

LT Nicholas N. Sabalos, 
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USN, from Naval Post- 
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graduate School, Monterey to CO US NavSta, Roose- 
velt Roads, Puerto Rico. 

LTJG James E. Toms, USNR, from NavJustice School 
to STAFF CO NAS QUONSET. 

LT George A. Williams, USNR, from NavJusScol to 
Staff, CO NAVPHIB BASE, Little Creek, Va. 


TAX NOTES 


ECONOMY BACK PAY—A New Tax Ruling 


® Under Revenue Ruling 58-443, I. R. B. 1958-36, 10, 
amounts payable under the act of 2 Sept 1957, Public 
Law 85-255 (71 Stat. 575), for pay not received upon 


(Continued on page 24) 
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THE STATE OF THE LAW 


THE NEGOTIATED PLEA PROGRAM 


A FACT LONG recognized by judges and prosecutors 
is that trial dockets would soon become hopelessly 
clogged if every accused pleaded not guilty. Conse- 
quently, they have inclined for many years to listen 
sympathetically to an accused who is willing to plead 
guilty and thus save the State the time and expense 
of a trial. If an accused is not a menace to society or 
is not charged with most serious crimes, he has fre- 
quently been permitted to plead to crimes in lesser de- 
grees or numbers. This process is sometimes described 
coloquially as “copping a plea” or “copping out” and, 
when reported in the press, has connotations distinctly 
unfavorable to the judge or prosecutor involved. Seg- 
ments of the public are only too willing to imply “a fix” 
or “whitewash” and demand a general “house cleaning” 
of the courthouse. 

Unfortunately, society as a whole, never seems very 
well informed about crimes and criminals; when it 
speaks about them, it generally cries out for vengeance 
and retribution. But making an individual suffer for 
his misdeeds is not the whole answer to the problem. 
Clearly the protection of society is the goal of judicial 
punishment, but there is growing recognition that in 
many cases the best and most economical way to achieve 
the goal is to correct the miscreant. After all, the vast 
majority will be returned to the community sooner or 
later, therefore, it is much better to try to return them 
as useful citizens rather than embittered and fit only 
for a continued life of crime. 


AccorDINGLY, THE emphasis today in imposing 
sentences is correctional rather than punitive; to 
make the punishment fit the needs of the individual 
rather than his misdeeds. Of course, “individualizing” 
punishment is not a complete panacea; clearly there 
are crimes which call for punishment, sometimes in a 
very severe degree, without any consideration of cor- 
rection, but in the ordinary every day type of case, 
correction of the individual is the basic question which 
faces the judge. He is not so much concerned with the 
technical names of the crimes or the numbers or the 
maximum punishments as with the problem of what 
to do with the accused. If a plea of guilty to a crime 
or crimes lesser in degree or number than charged in 
the indictment will permit a proper disposition of the 
case, obviously nothing much will be gained by insist- 
ing on a contested trial, which may be long and expen- 
sive. Actually from a penological point of view, a plea 
of guilty is a step in the correctional process. 

Although the military community faces many of the 
problems which confront society as a whole, obviously 
the techniques for dealing with crime and juvenile de- 
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linquency which have proven successful in society should 
not be taken over uncritically by the military whose 
primary and overriding mission is safeguarding the 
nation. This does not mean, however, that the mili- 
tary should not try some of the measures which have 
proven beneficial in civil society. SecNav Instruction 
5811.1 of 11 September 1957 was such an experiment. 
The Secretary thereby authorized the use of pretrial 
agreements to plead guilty before general courts-mar- 
tial. The results have been excellent. Apparently 
one reason many men pleaded not guilty in the past 
was simply uncertainty about the sentence they were 
to receive. Now an accused may at least try to fix 
his sentence in advance, and, if his offer is reasonable, 
he has a very good chance to have it accepted. His 
case will then go to trial and through appellate review 
expeditiously and at a minimum cost to Government. 
Moreover, in the great majority of cases the accused 
is satisfied with the result. Of course, a very few later 
change their minds, usually after receiving advice from 
a “sea lawyer” at a retraining command. These few 
claim they were “pressured” into negotiating, or did 
not understand what they were doing, etc. 


VERY RARELY, one makes out a colorable case that 
his negotiated plea of guilty was improvident. So far 
the United States Court of Military Appeals and the 
Boards of Review have not had occasion to write very 
much on the subject, but they have pointed up a few 
danger signals. In U. S. v. Allen, USCMA 504, 25 
CMR 8, the Court of Military Appeals cautioned that 
a pretrial agreement should not be permitted to con- 
vert a trial into an empty ritual. A trial, whether 
based on a negotiated plea of guilty or not, is still a 
trial and must be conducted according to law. See also 
U. S. v. Peterson, 8 USCMA 241, 24 CMR 51 and U. S. 
v. Hinton, 8 USCMA 39, 23 CMR 263. In U. S. v. 
Hamill, 8 USCMA 464, 24 CMR 274, the Court of 
Military Appeals strongly indicated a disposition to 
construe uncertainties in a pretrial agreement in favor 
of the accused. 

Navy Boards of Review have suggested several guides 
to convening authorities in unpublished decisions. He 
should make certain that the accused freely and vol- 
untarily initiates the offer to plead guilty and should 
satisfy himself that the available evidence actually 
shows the accused’s guilt beyond all reasonable doubt. 
Caution should be exercised in accepting offers to plead 
guilty to “specific intent” crimes, like desertion and 
larceny. If an accused contends on appeal that his 
plea was improvidently made, a Board of Review will 
examine the allied papers attached to the record of trial 





and especially the pretrial investigation to determine 
what evidence was available at the time the convening 
authority accepted an offer to plead guilty. In a case 
in which an accused pleaded guilty to desertion, a 
Board of Review reduced the finding to unauthorized 
absence on the basis of a “confession” attached to the 
pretrial investigation in which the accused clearly 
stated he did not intend to desert. 


Because THE immediate results of the negotiated 
plea program were so favorable, the Secretary, by 
SecNav Instruction 5811.2 of 17 December 1957, ex- 
tended it to include special courts-martial. It was not 
expected, nor has experience shown, that the program 
would be so useful as at the general courts-martial level, 
but convening authorities of special courts-martial are 


increasingly employing it with apparent benefit. That 
it is being administered with caution is evidenced by the 
complete lack of case law on negotiated pleas before 
special courts-martial. The opinions of the Court of 
Military Appeals and the Boards of Review summarized 
above are, of course, applicable to special courts-martial 
but they are for the most part merely admonitory. One 
may fairly sum up by saying that if the program is ad- 
ministered in strict accordance with the Secretary’s 
directives, there is no- reason to expect trouble in the 
appellate review processes but there is every reason to 
expect that a wider acceptance of it will benefit the 
Navy and the individuals who run afoul of the law. 


By CDR CHARLES TIMBLIN 
Office of the Judge Advocate General 





PHYSICAL DISABILITY PROCEDURES 


(Continued from page 10) 


that he has five days in which to make his in- 
tentions concerning appeal known. Under the 
circumstances of this case, the counsel for Quirk 
has very little real choice. In order to protect 
Quirk’s interests to the utmost, he must submit 
a statement in rebuttal to the PRC and does 
so. Upon receipt of Quirk’s rebuttal and after 
consideration thereof, the PRC adheres to its 
original position and the case is forwarded to 
the PDAB. 


THE PHYSICAL DISABILITY Appeal Board 
(PDAB) may consider Quirk’s record on its 
merits with or without a hearing, as the Presi- 
dent of the Appeal Board directs.” The pre- 
vailing practice is to grant a hearing whenever 
requested. Upon application the Judge Advo- 
cate General will appoint counsel to represent 
a party before the Appeal Board.” Quirk’s 
counsel requests a hearing and appointment of 
counsel for Quirk (the appellee). Realizing 
that the battle is half won if the Appeal Board 
can hear and observe Quirk, arrangements are 
made for him to attend the hearing and testify. 
The PDAB consists of five experienced and 
senior officers (3 non-medical).2* The Appeal 
Board has the same power to make findings as 
the PEB or the PRC.** Usually it merely con- 
curs in the findings of the lower Board or the 
Council, but occasionally it will render new ad- 
visory findings. After hearing Quirk testify, 
the Appeal Board quickly concludes that the 
30% rating is more in keeping with his disabil- 
ity and recommends final approval of the find- 
ings of the PEB. 
20. 1955 NS MCM, sec. 0945a. 
21. 1955 NS MCM, sec. 0945c. 


22. 1955 NS MCM, sec. 0942. 
23. 1955 NS MCM, sec. 0945a. 
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The Appeal Board’s action is not necessarily 
the last word. The PRC has, in effect, one more 
appeal. If the Physical Review Council will 
not accept the Appeal Board’s action, final de- 
cision is left to the Secretary of the Navy. While 
it is the function and within the authority of 
The Judge Advocate General to take action for 
the Secretary of the Navy in all disability 
cases,”* traditionally where the Appeal Board’s 
decision is not accepted by the PRC, the case is 
“briefed” by the Judge Advocate General and 
forwarded to the Secretary for his personal con- 
sideration and resolution. This occurs with suf- 
ficient frequency that the civilian Secretary 
maintains a working cognizance of disability 
retirements and separations in the Navy. The 
Secretary’s decisions of course constitute the 
highest administrative precedent. 

In Quirk’s case, the Secretary indicates his 
desire that the findings of the PEB, as concurred 
in by the PDAB, be approved. On receipt of 
the Secretary’s expression of desires, the Judge 
Advocate General places the name of Quirk on 
an “en bloc” action which constitutes the actual 
and official approval of the findings which under 
the law require the placement of Quirk on the 
temporary disability retired list. A copy goes 
to BuPers and orders are issued to make Quirk’s 
temporary retirement effective on the first day 
of the succeeding month. (A date earlier than 
the end of the month can be specified.) 


IT Is IMPORTANT to know that anytime be- 
fore retirement or other disposition becomes 
effective the Judge Advocate General may with- 
draw his approval and hold up the disposition. 
For example, if Quirk should incur additional 
disability prior to his retirement and JAG is 
notified, the action previously directed may be 
revoked. However, once the retirement is ef- 
24. 1955 NS MCM, sec. 0961. 
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fected, the doctrine of functus officio applies and 
it becomes much more difficult to undo or modify 
the action.» 


BEFORE RETIREMENT IS effected, Quirk 
should make a decision about election under 
the Contingency Option Act of 1953 * provided 
he has not already done so. The Contingency 
Option Act is analogous to an insurance con- 
tract in that a party may elect a deduction (de- 
termined by mortality tables) in his retired pay 
and, when he dies, his widow or children or both 
become entitled to an annuity—the amount and 
type depending upon the election. Election 
must in any event be made before completion 
of 18 years’ service for which entitled to credit 
in the computation of basic pay. 

In making the decision of whether to elect 
or not, an important thing to know is that the 
deductions from pay where there is disability 
retirement are about half again as large as the 
deductions with non-disability retirements. It 
can thus be readily seen that the greater the 
reduction in a party’s life expectancy by his dis- 
ability, the more desirable an election under the 
Contingency Option Act is for him. For ex- 
ample, a man retired for cancer who knew that 
there was about one chance in three that he 
would not last the next five years would be 
foolish not to elect if he was at all concerned 
about the welfare of his wife and children. By 
the same token, where life expectancy is not 
adversely affected by the disability, election 
under the Act is of relatively less value. 





25. 1955 NS MCM, sec. 0962, on reopening finalized actions. In 
equitable cases, not falling within sec. 0962, application to the 
Board for the Correction of Naval Records may be successful. 

26. 10 USC 1431-1444. 


Where an election has already been made, a 
party who is approaching the time for manda- 
tory retirement for years of service or age will 
frequently be well advised to avoid disability 
retirement (even though he believes that he 
probably should be retired for disability) be- 
cause the greater Contingency Option Act de- 
duction for disability retirements may more 
than off-set the income tax reduction, particu- 
larly after age 65 and additionally considering 
the greater annuity which will be paid his 
widow or children. 


AFTER RETIREMENT, Quirk should most 
certainly establish a claim with the Veterans 
Administration. This is true even though he 
does not expect to partake of the Veterans 
Administration benefits. This will facilitate 
future entrance into a VA Hospital in the event 
of emergency and also expedite the possible re- 
ceipt of other benefits wherein eligibility is de- 
pendent upon the veteran having a service-con- 
nected disability. 

It is hoped that the foregoing will leave the 
reader with a general picture of the Navy’s dis- 
ability retirement proceedings. There are, of 
course, multitudinous complications which may 
arise in any one case and which cannot be 
touched upon in a short article. For detailed 
information, reference should be made to the 
regulations governing PEBs now contained in 
1955 NS MCM, Chapter IX; the Veterans Ad- 
ministration Schedule for Rating Disabilities; 
and, the Synopses of Opinions in this field pub- 
lished by the Judge Advocate General of the 
Navy. 
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is essential or proper for use in the performance of 

military duties. The federal government has the right 

to determine what might amount to an interference 
with its business and to adopt reasonable rules and 
procedures to prevent interference. (Op-JAGN 

1952/54, 12 Feb 1952, 1 Dig. Ops., Posts, etc. 25.3.). 

Attention is invited to Section 0711, Naval Supple- 

ment, MCM, which provides inter alia that while Com- 

manding Officers shall permit service of civil proc- 
ess such as herein discussed, such service should not 
be allowed without the permission of the Commanding 

Officer first being obtained.’ 

You are accordingly advised that your compliance 
with the order pendente lite in the case of Haley v. 
Haley and the release pursuant to such order of the 
household furnishings affected would be without legal 
objection. 


As a practical approach to the problems which arise 


(Continued from page 14) 


in these matters and in order to protect service persons, 
it is suggested that upon the receipt of advice of such 
process the serviceman be contacted through his legal 
officer, in order that he may protect his own interests. 
You will find that in most cases the sheriff will cooperate 
and delay execution for a reasonable time for this 
purpose. 

With regard to the question of compliance with court 
orders directed to an officer of the United States, the 
immunity of the United States to suit depends upon 
whether or not the United States is a real party to the 
action. It has been held that action against federal 
officers or agents for possession of private property held 
by the federal officers for the United States is not a suit 
against the United States. (U.S. v. Leiter Minerals, 
Inc. 127 Fed. Supp. 439.) The decision in the case of 
Larson v. Domestic and Foreign Commerce Corporation, 
337 U. S. 682, 93 Law Ed. 1628 (1949), does not apply 
and the officers are obligated to follow the orders of the 
court.” (JAG: 131.6 ems of 22 Sep 58). 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance and Taxation Branch Office of the Judge Advocate General 


MILITARY PERSONNEL—Savings Deposits—Decedent’s Estates— 
Designated Beneficiary 


@ On the day of his death, November 12, 1957, an Army 
master sergeant had on deposit in a savings account 
with the Air Force $11,500 in savings with interest 
thereon amounting to $986.12. In addition, there were 
due and owing to him from the Air Force pay and 
allowances totaling $158.11. 

On August 21, 1957 the sergeant had executed an Air 
Force form entitled “Record of Emergency Data,” desig- 
nating his brother as the beneficiary (100 per cent) 
to receive the amount found due from the United States 
Air Force in the settlement of his (the decedent’s) final 
military pay and allowance account. On October 21, 
1957, the sergeant had executed a last will and testa- 
ment bequeathing to his sister, in trust for his minor 
daughter, “all funds held in Soldiers’ Deposits, all bank 
deposits, negotiable papers, and cash of which I am 
possessed.” 

After reviewing applicable provisions of law, the 
Comptroller General held that the sergeant’s brother 
(the beneficiary named in the Record of Emergency 
Data) was entitled to the savings deposits with interest, 
in addition to the final pay and allowances due and 
owing to the deceased. Under the Act of July 12, 1955 
(Public Law 157, 84th Congress), 37 U. S. Code 231, he 
was the beneficiary designated to receive “the amount 
found due ... from the uniformed service of which 
the decedent was a member .. .”, and the language of 
that statute includes money deposited in savings 
accounts with that uniformed service. 

Despite the terms of the last will and testament, 
therefore, the legal obligation of the Government to 
make payment to the brother of the deceased was clear. 
(Comp. Gen. decision B13424 of June 17, 1958.) 


MILITARY PERSONNEL—Transportation—Dependents and house- 


hold effects—Travel in excess of distance from old to new station. 
@ Under the Law, transportation of dependents and 
household effects of members of the Uniformed Serv- 
ices incident to an ordered change of station is limited 
to the distance from the old to the new permanent 
station. In the absence of specific statutory provisions, 
there is no authority for the promulgation of regula- 
tions which would authorize excess transportation of 
household effects or of dependents of personnel 
formerly in ineligible grades or newly acquired depend- 
ents of eligible personnel based on an ordered perma- 
nent change of station alone, whether the stations in- 
volved are overseas or in the United States. Comp- 
Gen Decision BX134844, 30 April 1958. 


MILITARY PERSONNEL—Service credits—Navy officers—Staff Corps 
service—Line service. 





@ Line-to-staff transferees may count only their staff 
corps service in computing “total commissioned serv- 


¢ ” 


ice” for purposes of severance pay or involuntary 
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retirement. The basis for this formula is Congress’ 
adoption of an administrative interpretation of Section 
202 (D) (1) of the Officer Personnel Act of 1947 by 
enacting 10 USC 6388 into positive law and substitut- 
ing “any staff corps” for “Regular Navy.” 


MILITARY PERSONNEL—Pay—aAdditional—Hazardous duty—Inca- 
pacity period—tTransfer. 


@In situations where incapacity resulted from perform- 
ance of hazardous duty, question arose as to whether 
entitlement to military hazardous duty pay continued 
after a transfer under permanent change of station 
orders to a medical activity for treatment. This depends 
on whether the type of hazardous duty involved has a 
specific assignment or attachment requirement pre- 
scribed in 37 USC 235, 301 (d), or the regulations 
promulgated pursuant thereto. If the type of duty does 
not have such a specific attachment or assignment re- 
quirement, the permanent change of station orders do 
not affect the member’s right to continue to receive 
hazardous duty pay during periods of incapacity not to 
exceed three months. 

If a member of the uniformed services is incapaci- 
tated as the result of the performance of hazardous duty 
and is transferred under temporary additional duty or- 
ders to a medical activity for treatment, he may continue 
to receive hazardous duty pay not to exceed three 
months. The 15-day limitation on tempoary additional 
duty for absences from submarine duty is not applicable 
in connection with transfers to a medical activity for 
treatment. 

The commencement of the three month grace period 
for continuation of hazardous duty pay should be uni- 
formly determined in connection with each type of haz- 
ardous duty and be in conformance with the principles 
in 16 CompGen. 134 and 23 CompGen. 449. Thus, an 
officer already qualified for aviation duty for the month 
in which he was injured commences his grace period on 
the first of the following month; an officer who has not 
qualified for aviation pay for the month in which he was 
injured, commences his grace period on the first of the 
month in which the injury was incurred. CompGen. 
Decision B0136262, 30 July 1958. 


MILITARY PERSONNEL—Husband and Wife—Divorce—Validity— 
Foreign—Marriage reestablishment. 


@The wife of an officer of the uniformed services ob- 
tained a Mexican divorce. Both the officer and his ex- 
wife attempted to have the Mexican divorce decree 
invalidated and the marriage reestablished. In the 
absence of a decision by a court of competent jurisdiction 
in the United States that the Mexican divorce is a nul- 
lity, the marital status of this officer is so doubtful that 
payment of basic allowance for quarters may not be 
authorized because of this “wife” after the attempted 
reestablishment of the marriage. CompGen Decision 
B-136190, 4 August 1958. 
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LEGAL ASSISTANCE NOTES 


CRACKER BARREL PHILOSOPHY 


Tue AMERICAN SYSTEM of law is, of necessity, filled 
with technicalities, exceptions, and conflicting rulings. 
Federal, State, and local jurisdictions have laws, rules, 
and regulations tailored to meet their particular needs 
and desires. These are not always consistent. The 
serviceman and his family are faced with this complex, 
and being basically transients, they frequently find 
themselves hopelessly entangled in a situation in a 
strange community with no friends or relatives to turn 
to. By the time they get to a lawyer—or legal assist- 
ance officer—they more often than not are beyond help. 

The law in a particular jurisdiction on a particular 
set of facts can usually be determined. The really im- 
portant thing for the serviceman is that he be able to 
recognize and avoid the problems which get him in- 
volved in the technicalities of the law. 

It is always dangerous to attempt to generalize and 
over simplify a complicated and technical field, however 
the following suggestions are presented as old “tried 
and true” guide lines which many of us often ignore. 


DON’T CARRY A “CHIP ON YOUR SHOULDER”, BUT, AT THE 
SAME TIME, INSIST ON ALL BUSINESS DEALING BEING CARRIED 
ON IN A BUSINESS-LIKE MANNER. 


There is a tendency—by almost everyone—to accept 
the word of a perfect stranger at its face value, or to 
accept a very vague, general statement without really 
knowing what is meant. To believe in the essential 
honesty and fairness of man is a good Christian atti- 
tude, and to accept the word of your friends as binding 
is of course a normal and proper procedure. To do the 
same thing when you are buying a car or a refrigerator 
or leasing an apartment, however, is just simply not 
good business. Business transactions should be per- 
fectly clear. The rights and liabilities of both parties 
should be understood by both parties. If you don’t 
understand the mechanics or effect of a transaction, 
you should never hesitate, for fear of embarrassment, 
to ask questions. One of the best ways to learn is to 
ask, and if the person with whom you are dealing can’t 
or won’t answer your questions, then you should pro- 
ceed with extreme caution. Tied in with this is the 
old problem of signing the blank form. No matter how 
honest you believe the other party to be, signing in 
blank is an unbusiness like and dangerous practice. 


ALWAYS READ COMPLETELY AND CAREFULLY ANYTHING YOU 
SIGN, BEFORE YOU SIGN IT. 


Most contracts do not have to be in writing, however, 
as a matter of practice a great many of them are. It 
is surprising the number of people who will sign a lease, 





conditional sales contract, purchase contract or other 
document without the slightest idea of what is included 
in the “fine print.” The fact that you did not read an 
agreement before you signed is usually no defense. 


IF YOU ARE ENTERING INTO A WRITTEN CONTRACT, INSIST 
THAT ALL OF THE TERMS AND AGREEMENTS BE WRITTEN DOWN. 


Suppose you have read and understood an agreement 
but want clarification or an additional clause? Don’t 
be willing to accept the oral agreement of the other 
party that your additional clause will be all right. As 
a general principle, oral agreements do not modify the 
terms of a written instrument, and this may even be 
set forth in the instrument, itself. You run the addi- 
tional risk of having to recall, at some future date, 
just exactly what the oral agreement was. If it’s 
written down there is no question. 


TRY TO THINK AHEAD WHEN YOU ARE PLANNING TO TAKE 
SOME ACTION, AND VISUALIZE THE POSSIBLE COMPLICATIONS 
OR RESULTS OF YOUR PROPOSED ACTION. 


Surprisingly enough, people will do such things as sign 
a year’s lease when they know they will be transferred 
in six months, or will contract to buy $300 worth of 
books when they know they can’t afford them. The 
most frequent situation probably is simply a matter of 
overloading the family budget. As long as your credit 
is reasonably good, you can buy items “on time.” The 
person with the fixed income may think he can budget 
down to the penny because he knows he will get a cer- 
tain amount of money at the same time or times every 
month. He frequently forgets to take into account 
such contingencies, however, as accidents, sickness, 
family difficulties, additional children, expense incident 
to transfer or leave. When these contingencies occur— 
and they more frequently do occur than not—he is con- 
fronted with obligations and debts far in excess of his 
income. Usually the only answer is borrowing to meet 
obligations and thereby incurring further obligations 
or having the property repossessed after a substantial 
portion of the purchase price has been paid. The result 
is complete financial collapse which in itself creates 
further problems. The average family should 
ATTEMPT to set aside at least 5% of the net family 
income, after taxes, each month. 


DON'T BE TOO ANXIOUS TO GRAB A “BIG BARGAIN” UNLESS 
YOU ARE FAMILIAR WITH THE MERCHANDISE OR THE SUBJECT 
OF THE BARGAIN. 


Few, if any, business firms are giving anything away. 
The Federal regulatory agencies manage to pretty well 
keep down the actual frauds. The apparent bargains 
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however, may frequently be made possible by the sale 
of “off brands”, by the fact that the goods are damaged 
or workmanship is inferior, no service is available, no 
guarantee is made for the product, or a so-called guar- 
antee is made which is so written as to actually have 
no meaning. In most families it is necessary to shop 
for bargains, but when buying for less than average 
market price, from other than an established reputable 
dealer, for less than an unconditional guarantee, the 
purchaser should be prepared to accept the fact that 
he may not be getting the “big bargain” that he thinks 
he is. 


LEARN THE LOCAL LAWS AND REGULATIONS WITH RESPECT TO 
SUCH THINGS AS AUTOMOBILE REGISTRATION AND LICENSING, 
OPERATOR'S PERMITS, TAXATION, ALLOWING YOUR DOG TO 
RUN LOOSE, ETC. 


This sort of thing is pretty elementary, yet many people 
inadvertantly run afoul of the law simply because 
they didn’t know about it. Your local government offi- 
cials, Division of Motor Vehicles or Legal Assistance 
Officer will be happy to “cut you in” on this type of 
information. 


BEAR IN MIND THAT AS A BROAD, GENERAL PRINCIPLE, THE 
SERVICEMAN, IN HIS PERSONAL LIFE AND DEALING, STANDS 
IN THE SAME POSITION AS THE CIVILIAN. 


There has been, and still is, a general feeling that the 
serviceman has some sort of blanket protection in the 
Soldiers’ and Sailors’ Civil Relief Act of 1940, and 
is thereby placed in a position of advantage as far as 
his contractual and other legal relationships are con- 
cerned. The act does provide certain protection for 
persons entering the service in regard to obligations 
incurred prior to entry. It defines the tax liabilities 
for persons in the service. It protects against a de- 
fault judgment when the serviceman, because of his 
service, is unable to protect himself. It does not provide 
that an otherwise valid lease may be broken if a service- 


man receives transfer orders. As a practical matter, 
the career serviceman is effected very little in his day- 
to-day life by the Soldiers’ and Sailors’ Civil Relief 
Act, except for the taxation aspects. 


MAKE AN EFFORT TO BE A GOOD CITIZEN OF THE COMMU- 
NITY IN WHICH YOU ARE LIVING. 


This isn’t actually legal advice, but as a practical 
matter, it can enter into this broad problem of keeping 
out of civil difficulties. It is not only legal but proper 
that you retain your ties in your home city or state, 
that you be proud of your home, that you claim exemp- 
tion from local taxation because you are a citizen of 
another state. This does not mean that you should 
consider yourself an outsider in the community where 
you live nor that you should be considered as such by 
permanent residents. Persons who attend a local 
church, belong to the PTA, enter into local activities, 
take an interest in local happenings, familiarize them- 
selves with local feelings and traditions just don’t seem 
to get involved in as many problems, or if they do get 
the problems, they seem to be able to work them out 
more easily. When you make friends locally, the com- 
munity benefits and so do you. Your friends can be a 
big help in letting you know some of the “ground rules.” 
They can recommend good places to shop and reputable 
business firms while at the same time cautioning you 
about others. They can and usually will give you per- 
sonal backing and support when you need them. 

The suggestions outlined here are not new, nor are 
they cure-a!ls. They will not prevent legal entangle- 
ments even if followed to the letter. Some individuals 
may not even agree with them. The failure to follow 
some of these basic principles, however, is the direct or 
indirect cause of about ninety per cent of the average 
serviceman’s legal complications. 


LCDR NATHAN COLE, JR., USNR 
Office of the Judge Advocate General 
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promotion during the period 1 July 1932 to 30 June 1934 
constitute “back pay” under section 1303 of the Internal 
Revenue Code of 1954. Under this section, if the amount 
received or accrued during the taxable year exceeds 
15 per cent of gross income of an individual, the part of 
the tax attributable to back pay shall not be greater than 
the aggregate increases in tax which would have re- 
sulted if included in gross income for the applicable 
back years. 

Exemptions for 1932-4 were $1,000 if single, $2,500 
if married, and $400 for each dependent. Itemized de- 
ductions only were allowed for charitable contributions, 
taxes, interest, losses, etc., but not for medical expenses. 
The tax rate was 4 percent on the first $4,000 in excess 
of exemptions and deductions and progressively 
increased on higher income. 
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Very few, if any, active duty personnel are expected 
to qualify under section 1303 because of the 15 per cent 
rule. Those who do qualify, however, will not amend 
the 1932-1934 returns, if any, but will show the com- 
putation of the limitation on a separate work sheet and 
attach it to their current year’s return. 


FORM 1040A LIMIT DOUBLED 


® Form 1040A now may be used for gross income under 
$10,000 consisting of wages reported on form W-2 and 
not more than $200 in dividends, interest, and wages 
not subject to withholding. It may also be used by one 
who does not list his travel and transportation allow- 
ances and expenses. A taxpayer may figure his own tax 
on income under $5,000 or have the Internal Revenue 
Service compute it for him, but must figure his own tax 
on an income of $5,000 or over on the basis of the stand- 
ard deduction and tax rates. The tax table was not 
increased to include incomes of $5,000 or over. 
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